IN the case of Anns v. Merton London Borough Council,
1 Lord Wilberforce, in considering the negligence liability of a local authority arising out of the exercise of its statutory powers to inspect buildings under construction, drew a distinction between the "policy" and "operational" aspects of the authority's functions and suggested that liability would more readily arise in respect of the latter. Since that time it has become common to consider the liability of public authorities generally in the tort of negligence by reference to this "policy/operational" dichotomy.
In an earlier article 2 it was argued that the ordinary private law principles of negligence were sufficiently flexible and sophisticated to take account of all the factors relevant to the questions (i) whether a duty of care should be imposed upon a public authority exercising statutory functions and (ii) whether that authority should be held to be in breach of duty.
It was conceded that if Lord Wilberforce's approach were any easier to understand and apply than ordinary tort principles, or more likely to take proper account of the relevant considerations, there might be something to be said for it. However, it is contended that the policy/operational concept adds nothing of substance to what is already inherent within private law principles, but rather serves only to generate unnecessary confusion and so to divert attention away from those policy factors which require consideration in a negligence action.
In order to substantiate this view it will first be necessary to trace the policy/operational dichotomy back to its origins, and then to examine its application by the courts in later cases and the observations upon it by learned commentators.
But the analogy between "negligence" at common law and the careless exercise of statutory powers breaks down where the act or omission complained of is not of a kind which would itself give rise to a cause of action at common law if it were not authorised by the statute. To relinquish intentionally or inadvertently the custody and control of a person responsible in law for his own acts is not an act or omission which, independently of any statute, would give rise to a cause of action at common law against the custodian on the part of another person who subsequently sustained tortious damage at the hands of the person released. The instant case thus lacks a relevant characteristic which was present in the series of decisions from which the principle formulated in Geddis v.
Proprietors of Bann Reservoir was derived.
This passage causes some difficulty. On the one hand, it illustrates the point just made that the Geddis principle is limited in its application, and that, it is submitted, is correct. On the other hand, there are problems in identifying precisely where the line is to be drawn between those situations which "give rise to a cause of action at common law" and those which do not. As a precise concept, the distinction is unworkable for two related reasons. First, the accidents of litigation are such that a particular situation may not have come before a court for it to determine whether a duty of care is owed. Secondly, the point that the categories of negligence are not closed has been emphasised by recent developments 11 widening the field of liability for economic loss and nervous shock, the liability of builders and the liability of occupiers of land towards trespassers. Nevertheless, at a more general level it can be said that liability in certain broad areas is reasonably settled, partly as the result of these recent developments. Thus, the negligent infliction of damage to person or property is normally actionable, and the infliction of economic loss is actionable within rather narrower, albeit less settled, limits. It might be possible to argue that the Geddis principle should apply in situations such as these but not where other kinds of interests are at stake.
Lord Diplock then made the point that in cases such as that now before him the range of interests at stake was much wider than in the Geddis-type of case. There, the only conflicting interests involved were those of the defendant authority and the plaintiff whose property rights had been infringed. Here, there were in addition the interests of the Borstal trainees involved and of other members of the community of trainees subject to the common system of control, and the general C.L.J.
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public interest in the reformation of young offenders and the prevention of crime. From that point the argument developed in stages:
12
(1) These additional interests, unlike those of a person whose person or property is tortiously damaged, "do not fall within any category of property or rights recognised in English law as entitled to protection by a civil action for damages. The conflicting interests [that may be affected by decisions concerning Borstal trainees]. . . are thus of different kinds for which in law there is no common basis for comparison, [and] . . . there is no criterion by which a court can assess where the balance lies between the weight to be given to one interest, and that to be given to another." (2) "The material relevant to the assessment of the reformative effect upon trainees of release under supervision or of any relaxation of control while still under detention is not of a kind which can be satisfactorily elicited by the adversary procedure and rules of evidence adopted in English courts of law or of which judges (and juries) are suited by their training and experience to assess the probative value." (3) "It is, I apprehend, for practical reasons of this kind that over the past century the public law concept of ultra vires has replaced the civil law concept of negligence as the test of the legality, and consequently of the actionability, of acts or omissions of government departments or public authorities done in the exercise of a discretion conferred upon them by Parliament as to the means by which they are to achieve a particular public purpose. According to this concept Parliament has entrusted to the department or authority charged with the administration of the statute the exclusive right to determine the particular means within the limits laid down by the statute by which its purpose can best be fulfilled. It is not the function of the court, for which it would be ill-suited, to substitute its own view of the appropriate means for that of the department or authority by granting a remedy by way of a civil action at law to a private citizen adversely affected by the way in which the discretion has been exercised. Its function is confined in the first instance to deciding whether the act or omission complained of fell within the statutory limits imposed upon the department's or authority's discretion. Only if it did not would the court have jurisdiction to determine whether or not the act or omission, not being justified by the statute,
The Cambridge Law Journal [1986] constituted an actionable infringement of the plaintiff's rights in civil law." (4) Hence, the intentional release of a trainee, or the escape of a trainee resulting from the deliberate adoption of a relaxed system of control, would not be actionable unless the decision in question was ultra vires. There are, however, difficulties with each of the first three stages. As to (1), the private law breach principles have never been limited to the weighing of interests that are strictly comparable. For example, the courts have regarded the "object to be attained" by the defendant's action as a relevant consideration, thereby taking into account, for example, the interest of drivers in moving about the country at a reasonable speed, 13 the interests of cricketers 14 and the interest in saving life. 15 These factors were balanced against the various kinds of physical damage that occurred in the cases in question. It is hard to see that these are any easier to assess than the interests at stake in the Dorset Yacht case. As to (2), this argument seems weak inasmuch as judges appear happy to adjudicate upon matters of great complexity with the guidance of specialist witnesses. They could, of course, change the adjectival rules to permit a wider range of material to be brought before the court. Indeed, the specific factual background provides a particularly unconvincing illustration, since judges by their experience and training should presumably have some awareness of the effect of Borstal training regimes, given that one of their other functions is to sentence young people to such training (or its modern equivalent).
Lord Diplock, it is submitted, paints an excessively pessimistic picture of the way in which the ordinary principles of negligence operate. This is compounded by the observation at stage (3) that it is not the court's function to "substitute its own view" for that of the public authority. This, however, is not the court's function in the ordinary negligence case. The court does not, for example, "substitute its own view" for that of the doctor alleged to have bungled an operation. The court allows the doctor a "margin of error" 16 and in practice only holds him to have been negligent if there is sufficient expert medical testimony against him. The arguments at the first two stages might lead to the conclusion that there should be complete immunity for public authorities exercising discretionary powers, since the court would seem to be in little better position to intervene under the guise of the ultra vires doctrine than under private law principles. C.L.J.
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Behind Lord Diplock's approach is the perfectly sensible idea of judicial deference to public authorities in such situations. The assumption underlying his analysis is that the ultra vires doctrine involves "more" deference than private law principles. It is submitted that this assumption is unfounded. It might seem at first sight that, while the common law principle is one of "unreasonableness," the closest public law analogue is that an exercise of discretion is ultra vires if it is "so unreasonable that no reasonable authority" would act in that manner. 17 However, that comparison fails to take account of the point that the common law principle is not simply that of "unreasonableness. In the realm of diagnosis and treatment there is ample scope for genuine difference of opinion and one man clearly is not negligent merely because his conclusion differs from that of other professional men, nor because he has displayed less skill or knowledge than others would have shown. The true test for establishing negligence in diagnosis or treatment on the part of a doctor is whether he has been proved to be guilty of such failure as no doctor of ordinary skill would be guilty of, if acting with ordinary care.
In the Dorset Yacht case, Lord Reid suggested 20 that bodies exercising statutory discretions would be likely on occasion to commit errors of judgment, but Parliament could not have intended that members of the public should be entitled to sue in respect of such errors, unless the point was reached that the discretion had been exercised so carelessly or unreasonably that there had been no real exercise of that discretion. This may be compared with the general reluctance of the courts to
436
The Cambridge Law Journal [1986] categorise all "errors of judgment" as "negligent" in cases concerning professional men.
21
A further point which, it is submitted, has been ignored by Lord Diplock is that the onus is on the plaintiff to prove that there has been a breach of duty. The greater the range of arguments on each side and the greater the range of interests at stake, the more difficult it will be for the plaintiff to show positively that the defendant's decision was wrongful. It cannot seriously be argued that the plaintiffs task in establishing a case of negligence against a professional man is anything but daunting.
There is one technical difference between the two tests. The question whether government action is ultra vires is a question of law. The question whether there has been a breach of duty in negligence is a question of fact. However, as both kinds of question will today be determined by a judge, and as the latter question may turn on inferences to be drawn from primary facts which appellate courts may be willing to upset, 22 the difference is not of particular significance. Accordingly, it is submitted that Lord Diplock's preference for the ultra vires principle in this context was based on weak grounds.
The next point is to identify when Lord Diplock thought the "ultra vires approach" should be adopted. It has already been noted that Lord Diplock did not envisage that the "new approach" he advocated would apply in every case concerning statutory powers: the Geddis principle would apparently prevail where the act or omission was such as to give rise to a cause of action at common law (presumably) by the application of existing principles. Thus, the new approach would not be needed in cases involving (1) the infliction of damage to person or property by a public authority or its employees; and (2) the infliction of economic loss where that is already recognised as actionable (e.g. under the Hedley Byrne principle). Its role would be limited to "novel situations." Even here, the court, having found a particular exercise of discretion to be ultra vires, would still have to determine whether the common law of negligence should be extended to this novel situation. 23 Finally, it should be noted that Lord Diplock does not actually use the terms "planning" or "policy" and "operational." Instead, he speaks of exercises of discretion and action that "falls outside the limits of . . . discretion," such as actions of a Borstal officer contrary to his instructions. Ibid. 23 Most, indeed probably all, statutes relating to public authorities or public bodies, contain in them a large area of policy. The courts call this "discretion" meaning that the decision is one for the authority or body to make, and not for the courts. Many statutes also prescribe or at least presuppose the practical execution of policy decisions; a convenient description of this is to say that in addition to the area of policy or discretion, there is an operational area. Although this distinction between the policy area and the operational area is convenient, and illuminating, it is probably a distinction of degree; many "operational" powers or duties have in them some element of "discretion." It can safely be said that the more "operational" a power or duty may be, the easier it is to superimpose upon it a common law duty of care. 27 cannot automatically be applied to public statutes which confer a large measure of discretion upon public authorities. 28 However, the line of distinction drawn by Lord Diplock was based on the nature of the interests of the plaintiff affected and not on whether the statute was public or private, 29 or whether it conferred a "discretion" or a "large measure of discretion." Nevertheless, Lord Diplock did not seem to object to this transformation as he concurred with Lord Wilberforce's speech in the Anns case itself. 30 The result seems to be that the policy/operational dichotomy is to be regarded as relevant to all cases concerning the exercise of discretionary powers.
On the other hand, it has been suggested that its relevance might be limited by reference to a restricted interpretation of the concept of The Cambridge Law Journal [1986] discretion. Aronson and Whitmore 31 suggest that there are three possible meanings of the term in this context. First, it may indicate that the official has a power to choose between two or more alternatives. . . .Alternatively, it may be used to indicate that an expert's or professional's sense of judgment is called for . . . . Or, it may be used to indicate the power given to an official to formulate policy, to balance competing public interests by criteria which a court is not equipped to evaluate in terms of "reasonableness."
They argue that only in this third sense is it necessary, in the context of a negligence action, to pay regard to the fact that a discretion is being exercised. What possible reason, for example, can there be for exempting a government doctor from the need to observe a duty of care when performing an operation in a public hospital even though the statute merely empowered (rather than forced) him to operate?
32
While one would readily agree that there could be no legitimate reason for such exemption in the factual illustration given, it is less clear that the three categories identified are really as sharply distinguishable as suggested. What, after all, is the difference between the two situations of an official choosing between alternatives and an expert or professional using his sense of judgment? Possibly the former might suggest a wider range of legitimate conclusions and a lesser likelihood of the possibility of review by precise and established criteria, but any such distinction would be purely one of degree. More importantly, since it is this kind of exercise of discretion which is alleged to fall outside the bounds of justiciability, how does one recognise a "power given to an official to formulate policy, to balance competing interests by criteria which a court is not equipped to evaluate in terms of 'reasonableness'"? Aronson and Whitmore appear to advance as a touchstone that the decision be essentially political-i.e. that it involve considerations of "expense, political viability and the competing demands of other governmental projects." 33 Particular cases 34 are explained as involving "economic" or "manpower" considerations. Yet, having advanced this guidance, they appear almost immediately to resile from it:
It should not be enough for a public defendant to show that he had had to consider "manpower" and other "economy" factors. Private defendants do likewise. For the "policy" considerations to exonerate a public defendant, they should either be so "political" 
C.L.J.
The Policy/Operational Dichotomy 439 as to warrant the court declining to interfere, and/or on such a large scale as to transcend the court's capacity to give a decision on the merits.
35
Once the argument reaches this stage the suspicion develops that the "non-justiciable" range of issues in fact occupies a distinctly narrow band on the spectrum of possibilities. It is not difficult to accept the inappropriateness of allowing the courts to be used as an appeal tribunal against the results of a General Election-thus an unemployed person's claim for damages against the Prime Minister or Chancellor of the Exchequer on the grounds of their negligent handling of the economy is unlikely to be entertained. Remarkably few claims, however, are of this sort and certainly it would be quite unnecessary to invent a "policy/operational" dichotomy in order to deal with them.
In any event there is little in Lord Wilberforce's judgment to suggest that he understood the concept of discretion in any restrictive sense. As Aronson and Whitmore accept, his judgment is ambiguous, and could be read as "flitting between the first and third meanings of the term 'discretion' without any apparent awareness of the differences."
36 Thus the observation that "public authorities have to strike a balance between the claims of efficiency and thrift. . .: whether they get the balance right can only be decided through the ballot box, not in the courts" seems to have in mind the third kind of discretion, whereas the comment that "many 'operational' powers or duties have in them some element of 'discretion'" seems to reflect the first. 37 Indeed, the view that the "policy" aspect of the dichotomy covers all kinds of discretion is supported by the very nature of Lord Wilberforce's approach: there is to be no simple, rigid exclusion from the court's purview of whatever are deemed to be policy matters. Rather, his distinction is "probably" one of degree-"the more 'operational' a power or duty may be, the easier it is to superimpose on it a common law duty of care."
38
This leads on to a related difficulty concerning the precise role to be played by the policy/operational dichotomy in a particular case. Lord Wilberforce appeared to intend that the consideration of the dichotomy should be an additional element to the matters normally considered as relevant to the establishment of a duty of care in an ordinary private law case of negligence. There is a danger, however, that such an apparently portentous statement of principle will come to be regarded as the primary, or even the sole, criterion of liability in such cases, thus obscuring the relevance of the many other factors affecting liability. 41 There are indications of this in the judgment of Lord Wilberforce in the Anns case itself, where insufficient consideration was given to such fundamental questions as the nature of the interest the plaintiff was seeking to protect and whether the defendant authority's conduct consisted in the infliction of loss or the failure to confer a benefit. Clearly his Lordship was concerned at the possibility of a public authority being held liable for action taken in the bona fide exercise of a discretion granted by statute; but, as has been argued elsewhere, 42 the range of mechanisms comprising the private law principles of negligence already provides full protection for the legitimate interests of public authorities. In particular, the principles governing breach of duty are likely to be appropriate for that purpose. But, according to Lord Wilberforce, consideration of the policy/operational dichotomy is a preliminary to the establishment of a duty of care. 43 If, therefore, the plaintiff seeks to bring an action in respect of harm arising out of a policy decision taken by a public authority, he must first demonstrate that the decision was ultra vires-for example, that it was so unreasonable that no reasonable authority could have made it. Thus, in such a case, the duty of care is only shown to exist once the circumstances demonstrating its breach have been established. While it may be going too far to say this "leaves the plaintiff in a logical limbo," 44 it is certainly cumbrous and unattractive analytically. This is perhaps to be expected of an approach that seeks to take account of the public law dimension of such negligence claims at a stroke, and a 39 [1932] 43 " A plaintiff complaining of negligence must prove . . . that action taken was not within the limits of a discretion bona fide exercised, before he can begin to rely upon a common law duty of care": loc. cit., p. 755. It is interesting to note that Lord Diplock in the Dorset Yacht case more than once referred to the need to prove ultra vires as being " a condition precedent to . . . liability" rather than to the establishment of a duty (toe. cit., p. 1069. Emphasis added). Elsewhere, however, (see note 12 above), he referred to it as a preliminary to establishing jurisdiction. 44 Seddon, "The Negligence Liability of Statutory Bodies: Dutton Reinterpreted" (1978) 9 F.L.
Rev. 326, 336.
C.L.J.
The Policy!Operational Dichotomypreliminary stroke at that, instead of paying due regard to it in the light of its true importance at each stage of the ordinary negligence inquiry. The policy/operational cuckoo is therefore seen to be a distinctly less handsome and delicate creature than its private law fosterbrothers whose rightful place in the nest it shows signs of usurping. It is at present unthinkable that a public authority which is under a duty of care either at common law, or under a statute (such as the Occupiers' Liability Act) might be able to plead in its defence that, for example, the public interest or the rival claims of efficiency and thrift, as evaluated by the authority, entitled it to neglect its duty.
4 "
We would concur with these sentiments. It is doubtful, however, whether the authority cited, Birdv. Pearce, Somerset County Council (Third Party), 47 truly supports this argument.
48
The council established a traffic system that gave priority to a major road and provided the appropriate road signs and markings on the minor roads that joined it. White lines at a particular junction were obliterated by re-surfacing of the road, but no warning signs were put up pending the re-drawing of the white lines. The first defendant, who was driving along the minor road, did not realise that he was approaching the major road, and an accident ensued. He now claimed contribution from the council. The council argued, inter alia, that its decision not to exercise its discretionary power to put up temporary warnings 49 was a matter of policy and it could not be shown that the decision was ultra vires. Wood J., however, regarded the decisions to establish the traffic system and to reinstate it after re-surfacing operations as the "discretionary planning" stage, and the conduct of the re-surfacing operation as "something carried out at the operational level," 50 to which ordinary negligence principles applied. As that operation created a danger, the council should have taken reasonable steps to minimise it by providing temporary warning signs, a step that 45 The Cambridge Law Journal [1986] would have been simple and inexpensive. 51 The council appealed unsuccessfully to the Court of Appeal. 52 One ground of appeal was that the judge failed to pay any or any sufficient regard to the fact that the authority was not under a statutory duty to put down or maintain white lines at the junction and that under section 55(1) of the Road Traffic Regulation Act 1967 the authority had a discretion whether or not to put down or maintain white lines at the junction.
53
It is not, however, clear that the council pressed the policy/operational distinction on appeal. Anns was only mentioned once, when counsel for the council sought to forestall reliance upon it by stating that it was no authority for imposing a duty on the council in the circumstances of the case. 54 Anns was thus thought of as a potential sword rather than as a shield. The argument then developed on behalf of the council was that as there was no duty to provide road markings, only a power, "the authority was entitled to remove the sign without incurring an obligation to give any warning that this had been done or to provide some substitute sign." 55 This contention was based on Sheppard v.
Glossop Corporation
56 where the authority exercised a statutory power to light a street on a hill, but decided that the light should be extinguished every night soon after nine o'clock. A pedestrian missed his way, fell and injured himself in the dark. The Court of Appeal held that, as the corporation had done nothing to make the street dangerous and as the statute did not impose a duty, it was under no obligation to light the street and so was not liable in tort. This case was easily distinguished by Eveleigh L.J. in Bird v. Pearce on the ground that in the latter case the authority had created a source of danger 57 by establishing the traffic system that gave priority to the major road: cars travelling along that road would proceed more quickly at crossroads and junctions than if no such system had been established. 58 (1985) 83 L.G.R. 449. operation was a matter of policy and that, accordingly, it had to be shown to be ultra vires. Indeed, these arguments were treated separately by Wood J. at first instance. 59 The ground of appeal mentioned above 60 seems to have been designed to raise the Sheppard v. Glossop Corporation point.
Dawn Oliver 61 takes the judgments as showing impliedly that the policy/operational dichotomy has no relevance in this kind of case. It is, however, submitted that it is more plausible that the council accepted Wood J.'s view that this was operational negligence, and that therefore the dichotomy was of no help to them on the facts of the case.
Bird v. Pearce was a straightforward "infliction of loss" case. The next case to be discussed involved a "failure to confer a benefit," but in circumstances in which the common law recognised a duty of care to arise. In Vicar of Writtle v. Essex County Council, 62 a boy of 12 was remanded by a j uvenile court for eight days into the care of the council, which placed him in a community home. He walked out of the home and set fire to the nearby parish church. The council denied that it had been warned of the boy's dangerous fire-raising propensities and claimed that, even if it had, it was entitled in the exercise of its discretion to disregard such a warning in the interests of the boy. Forbes J. held that one council official was aware of the risk of fire-raising but that this information had not been passed to head office or to the home. Had the home been aware of the danger, a stricter watch would have been maintained. His Lordship held first that there was a sufficient relationship of neighbourhood necessary to found a duty of care. The council's duty was that of a parent. Secondly, however, the duty was limited by the fact that the council was exercising a statutory discretion. In deciding how to deal with the child it had to weigh the respective interests of the child itself, other children committed to care, the staff of the establishment and persons in the outside world. Such questions were for the authority alone and the courts could not substitute their view for any arrived at bona fide by the authority. 63 Thirdly, this potential limit was ultimately not relevant because the information was not passed on. The official concerned had no "statutory discretion" to suppress this information and, without it, the head office could not be said to have decided as a matter of discretion to place a known or suspected fire-raiser in a particular kind 59 The Cambridge Law Journal [1986] of home. Therefore, the matter had to be determined on ordinary negligence principles and the council was liable. Justice in this case was accordingly done. However, the argument unsuccessfully advanced shows how dubious the Anns principle could be if widely applied. It is well established that parents owe a duty to take reasonable steps to prevent their children damaging third parties, whether by fire, sword, gun or otherwise. That duty also applies to persons in locoparentis, M such as local authorities, vis-a-vis children in their care, and does not seem to constitute a novel situation. Had the defendant been an ordinary parent, a duty would clearly have been owed. Moreover, in deciding how to deal with a child with a known penchant for arson, a parent will have to weigh up the interests of all concerned: the child himself, his brothers and sisters, the cleaning lady and persons in the outside world. A parent will only be required to do what is reasonable: mounting a 24-hour guard or tying the little monster to the bed would be going too far. There is no obvious reason why the fact that the defendant was a local authority should have made any difference.
The Writtle case thus stands both as an authority against the argument that the policy/operational dichotomy is limited in its application, and at the same time as a very good illustration of why it should be. First, it added a dimension of complication to what was otherwise a case for the straightforward application of ordinary principles. Secondly, the factors advanced as to why the ultra vires test should be applied could easily be accommodated within the ordinary breach of duty formula.
That the judges regard the policy/operational dichotomy as relevant in all cases involving statutory powers was confirmed in Fellowes v. Rother District Council. 65 A predecessor in title of the council installed groynes in a beach near what was now the plaintiff's property. The aim was to prevent erosion by the sea. Subsequently, the council, as coast protection authority under the Coast Protection Act 1949, carried out repairs. The plaintiff alleged that these were carried out negligently in that the height or length of particular groynes was inadequate. This, it was alleged, created a scouring effect, which caused the sea to wash away part of the plaintiff's land. Whether the council would be liable on the alleged facts was tried as a preliminary question. Robert Goff J. held that the council owed a duty of care to the plaintiff in exercising its statutory powers to undertake coast protection works, provided that the act complained of was not within the limits of a discretion exercised bona fide. His view was that the C.L.J.
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policy/operational dichotomy was applicable here, and indeed in all cases concerning the allegedly negligent exercise or non-exercise of statutory powers. He said that the Geddis principle must be read in its context as referring to private Acts of Parliament, such as those which conferred a power to interfere with property rights or take other action which would otherwise be unlawful, since Parliament could not have intended that such a power should be exercised in such a manner as to cause avoidable injury. Such an exercise of power would necessarily be ultra vires. Public Acts of Parliament or delegated legislation, and acts done thereunder, were to be distinguished, however, for if the conduct fell within the area of policy or discretion it would be intra vires and no action would lie.
66
It is understandable that his Lordship took at face value the statements in the House of Lords in the Dorset Yacht and Anns cases. It is, however, difficult to see why he regarded the distinction between private and public acts as significant. Surely what is important is the nature of the power and the consequences of its exercise or nonexercise, not whether it appears in a public or private Act. 67 A public authority, like a statutory undertaker, may obtain powers under a private Act: a public Act may confer powers similar to those conferred by a private Act.
At the trial 68 Michael Davies J., after hearing expert evidence, held (1) that the council had not been negligent and (2) that in fact there was no causal link between the state of the groynes and the erosion of the plaintiffs property. However, he also considered a third question, which was whether what he termed "the 'policy' or 'discretion' defence" succeeded. As to the law, he accepted and endorsed the j udgment of Robert Goff J. As to the facts, he stated that the strongest point made on behalf of the plaintiff was that there was no evidence in the council's minutes that the lowering or nonextension of particular groynes were ever specifically considered by the council. Nevertheless, he found that these matters were part of the scheme of works as intended by the expert engineers who advised the council, and that the council had approved the scheme. His Lordship appeared to conclude that as these decisions were deliberate they were therefore matters of "policy" or "discretion." It is submitted, however, that it is questionable whether this necessarily follows.
69
The Fellowes case is of particular significance in two important and related contexts. First, it might be convincing to argue that there was 66 Ibid., at p. 518. 67 See note 29, above, and the accompanying text. 68 Unreported, 24 January 1983 (Lexis). 69 A hypothetical example concerning building inspectors used in the Kinnear case (below) suggests the contrary.
The Cambridge Law Journal [1986] value in the approach of Lord Wilberforce in Anns if it enabled a severable preliminary issue to be identified in order to filter out cases which, because of their public law dimension, might be unsuitable for judicial determination on the merits. It would then be possible to avoid a full trial in many cases. As to this, Michael Davies J. stated: It was plain to the learned judge, as was indeed accepted by both sides before me, that it is impossible to decide whether this is a "discretion" (or "policy" as it is sometimes put) case without hearing the evidence and finding the facts. This led the learned judge to express some regret, so it seems to me, that a preliminary issue trial had been ordered in the present case, with the inevitable increase in the expenditure in time and money.
Secondly, the case casts doubt on the very idea underlying the Anns principle that "policy" issues are unsuitable for judicial determination, since, although the judge ultimately characterised the matter as one of policy, he examined the issue of negligence in detail and had no difficulty in dealing with the expert evidence and in acquitting the defendants on that point.
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Similarly interesting is the case of Allison v. Corby District Council, 71 where a motor cyclist was involved in an accident caused by a pack of dogs running across a road. The presence of dogs roaming the streets in Corby had been recognised as a serious problem for some time. 72 The council took various measures to combat this hazard, including the appointment of a part-time dog-catcher. It was alleged that these measures were inadequate, and, in particular, that full-time dog-catchers might have been appointed. The trial judge, Peter Pain J., held that, even if a duty were owed, the council was not in breach of it since it had given careful consideration to the matter and taken measures which had had an immediate and substantial effect in reducing the hazard to a level which might reasonably have been regarded as acceptable. Once again, the case is significant with respect to the proposition that the policy/operational dichotomy might be a convenient device to sift out at a preliminary stage cases which the court will be ill-equipped to judge on the merits. Having quoted extensively from Lord Wilberforce's judgment in Anns, which he Those aspects of the claim that comprised a challenge to the policy decision to establish a vaccination programme were struck out as disclosing no reasonable cause of action, as it was not alleged that the decision was ultra vires. However, the medical issues had much in common with those arising in ordinary medical malpractice suits where it is alleged that a practice approved by a respectable body of medical opinion should be regarded by the courts as negligent. It is unlikely that any part of the claim would have been struck out if the matter had been judged on the basis of ordinary negligence principles alone. 71 |1980] R.T.R. 111. See also Wesiv. Buckinghamshire County Council (1985) 83 L.G.R. 449. 72 The deputy town clerk recalled that in 1970 92 road accidents in which dogs were involved had occurred in the urban district (loc. cit., p. 114).
C.L.J.
The Policy/Operational Dichotomyprofessed to find of "considerable assistance," Peter Pain J. admitted to uncertainty over the question of duty, but had no difficulty in acquitting the council of any breach. He thereby short-circuited apparent problems involved in the handling of the helpful sifting device 73 by cutting straight to a speedy resolution of the issue he was allegedly ill-equipped to determine! Confirmation of the essentially arbitrary nature of the policy/ operational dichotomy is provided by Rigby v. Chief Constable of Northamptonshire. 74 In December 1977, a young psychopath broke into a gunsmiths shop owned by the first plaintiff. The police laid siege, and eventually fired in a canister of CS gas. The canister set the shop ablaze. The plaintiff framed his case, inter alia, in negligence, claiming that the police had been at fault in using the particular kind of CS equipment employed at the siege. This released the gas by means of a pyrotechnic device and accordingly posed an obvious fire risk. The plaintiff claimed that the police should have used instead a device known as "Ferret," which delivered CS in liquid form contained in a small plastic projectile which was designed to disintegrate and disperse the liquid like an aerosol. This device carried no fire risk. At the time of the siege, the current Home Office advice was to the effect that there were possible disadvantages to the use of Ferret, including the risk of various kinds of personal injury. Scientific and medical enquiries were continuing, but for the moment the standard CS cartridges should be used as the main weapon, keeping Ferret for use in extreme cases, where the standard equipment would be unsuitable and the risks of using Ferret would be justified. The advice was received in May 1974. The Northamptonshire police then had enough stocks of standard cartridges for three years or so, and decided not to obtain Ferret until the results of the further enquiries were known. Counsel for the Chief Constable argued that one of his duties was to advise the police authority as to the equipment required to be provided for the police force.
75 "Thus he is performing a statutory function when giving advice in the exercise of his discretion. That discretion cannot be impugned if it is exercised bonafide." 16 The judge, Taylor J., accepted this submission, and held on the facts that the policy 73 Though it should be pointed out that the difficulty stemmed at least partly from uncertainty as to the question to whom any duty was owed. Since this was a question which would have to have been considered in accordance with ordinary private law principles, the difficulties cannot be attributed solely to the need to deal with the policy/operational dichotomy. 74 [1985] 2 All E . R . 985. 75 There is n o such power expressly given. However. s.4(4) provides that " t h e police authority . . . may. . . provide and maintain such . . equipment as may be required for police purposes of their area" and s.5(l) provides that the police force "shall be under the direction and control of the chief constable. . . ."The power of the chief constable to advise the authority as to what equipment is required is presumably implied or incidental. 76 Loc. tit., p . 992. decision to defer purchase of Ferret was taken bona fide. In any event, the decision was not on the facts negligent. Taylor J. went on, however, to hold the defendant liable in negligence on the different ground that the police on the spot had fired the canister, with its known potential for causing fire, when, as they knew or ought to have known, the fire brigade was not in attendance. No mention was made of the policy/operational point in this context, and it must have been assumed that this action was at the operational level.
It is once against significant that the judge encountered no difficulty in evaluating on the merits the decision to defer purchase of Ferret, even though he had characterised that decision as one of policy. 77 Certainly it is hard to see why that decision was any less suitable for judicial determination than the apparently operational decision of the officers at the siege to use the standard CS cartridges without a fire engine standing by. Both will have involved an exercise of professional judgment based on a process of balancing a variety of competing considerations.
(b) The dichotomy disregarded
These cases demonstrate that the Anns principle has been quite widely accepted and applied by the courts in the comparatively few years since it was expounded. 79 However, attention has been drawn by , where a similar comparison may be drawn between the medical issues arising (i) in respect of the "policy" aspects of the claims, which were struck out, and (ii) in respect of the "operational" aspects, concerning implementation of the vaccination programme, which were not. In addition, this case provides further evidence of the arbitrary nature of the dichotomy in the judge's holding that events leading up to the policy decision were "still within the area of discretion." Thus, the careless oversight of some secretary in the D.H.S.S. which resulted in the non-submission of relevant reports to the person making the policy decision would not be characterised as an "operational" failure, whereas a similar oversight at the implementation stage would be. Note also the criticism of the dichotomy by D. Cohen and J.C. Smith that it "fails to recognise that all decisions of bureaucrats are both policy decisions (insofar as they establish objectives, standards and criteria to be taken into account by inferior bureaucrats), and operational decisions insofar as they are made in the context of achieving and implementing other, prior superior policy decisions. 
C.L.J.
The Policy/Operational Dichotomy 449 learned commentators 80 to certain cases where, to their surprise, the policy/operational dichotomy has not been mentioned at all. It may be instructive to consider a few such cases in order to determine whether any light is shed on the scope of the Anns principle, and whether anything is lost by omitting to apply it in a particular case.
The first example is Mutasa v. Attorney-General? 1 where the plaintiff complained of the Government's failure to protect him from arrest and detention at the hands of the Smith regime in Southern Rhodesia after the illegal unilateral declaration of independence. Boreham J. held, without reference to Anns, that the plaintiff had no cause of action, since the Crown's duty of protection towards its subjects was a "duty of imperfect obligation" 82 and any breach was not justiciable in the courts. In any event, the plaintiff was precluded from bringing the proceedings by section 40(2)(b) of the Crown Proceedings Act 1947. It is submitted, however, that it should not occasion great surprise that Anns was not mentioned in this case. In the first place, the Anns principle appears to relate to the exercise by public authorities of statutory functions, whereas this case concerned the exercise or non-exercise of the royal prerogative. 83 Secondly, that principle is regarded as concerning the establishment of a duty of care in the tort of negligence, and it is by no means clear that that was the nature of the plaintiffs claim here. 84 In any event, he appeared to abandon any claim to damages in the course of the action. 85 Thirdly, the view taken of the nature of the Crown's duty and the interpretation placed upon the Crown Proceedings Act made it unnecessary to examine other aspects of the case in any detail. The case does not, therefore, provide strong support for the proposition that the policy/operational dichotomy has made little impact in the courts generally. [1985) A.C. 374, that the decisive factor in determining whether the exercise of a power is subject to judicial review is the nature and justiciability of the subject-matter, rather than whether the power derives from statute or from the prerogative. The same argument might well apply to actions for damages. M The concession by the plaintiff that "there may very well be perfectly good reasons why nothing effective could be done" does not sit very happily with an allegation of negligence. It appears that the damages were claimed for "unlawful arrest and detention": the defence stated that the arrest and detention were not carried out for or on behalf of the Crown and that the Crown was not under any liability in respect of them 88 and, following answers given by the jury to questions put to them relating to the section 3 defence, gave judgment for the Secretary of State. On appeal, the plaintiff argued that the j udge should have left to the jury the question of negligence on the part of persons other than the soldiers on the spot-namely those responsible for the planning of the operation. The Court of Appeal allowed the appeal and ordered a new trial. The House of Lords reversed that decision, however, on the grounds that the question of the negligence of other persons was not legitimately raised by the pleadings. If it had been, the trial would inevitably have followed a very different course. There was, therefore, never any issue to which the policy/operational inquiry could be applied.
The final case is Co-operative Retail Services Ltd v. Taff-Ely Borough Council.* 1 * It concerned competing attempts by the Co-op, and Tesco to establish an out-of-town superstore in the Pontypridd area. Rival planning applications were made. A sub-committee of the district council recommended rejection of the Co-op.'s application and acceptance of the Tesco proposals. On 6 July 1976, the council accepted their report, but it was realised that it would be necessary to refer the matter to a joint meeting with Mid-Glamorgan County Council in accordance with the agreed Development Control Scheme. 90 Subsequently, Tesco purchased the relevant site, reserving the right to rescind if no planning permission were issued on or before 25 March 1977. In October 1976, the parties concerned with the Tesco proposals decided to bring pressure to bear in order to secure the outcome in their favour. The solicitor representing the original owners wrote to the district council claiming that their acceptance on 6 July of the sub-committee's report amounted to a grant of planning permission, and asking why written notification of such grant had not been received. He said that his clients (whom he did not name) were [1980] 1 W.L.R. 172. The House of Lords approved this course of action on the grounds that "if the soldiers had an answer to the claim based on assault and battery, that would also be an answer to the claim against them based on negligence and to leave both questions to them would only confuse." (Viscount Dilhorne. ibid., at p. 176). (1983) 133N.L.J. 577. It was, in fact, unlikely that the County Council would have supported the application, since it was not consistent with the County's declared policy concerning superstores. being prejudiced by the delay and threatened legal 91 and other action if such notification were not forthcoming. The Clerk to the Council, believing that the solicitor was representing Tesco, and that there was a real risk that his ratepayers would be liable to a "huge sum in damages," issued the notice of planning consent, back-dated to 6 July. On 26 November, Tesco declared the contract for the purchase of the site unconditional. The validity of the notice was, however, challenged by the Co-op., and the House of Lords, 92 affirming the decision of the Court of Appeal, 93 ultimately ruled that the clerk's action was unauthorised and could not have the effect of converting into planning permission something which was not planning permission. 94 The purported grant of permission was therefore ultra vires and void. The issue which came before Beldam J. was Tesco's claim for damages against the council, based upon the contention that they had given up the right to rescind the contract for the purchase of the site as a result of the clerk's negligence.
The learned judge held that the action of the clerk in issuing a notice which might turn out to be invalid was not that of a careful and prudent Chief Executive. He had "allowed himself to be stampeded by the unscrupulous tactics" of the solicitor. Furthermore, Tesco had relied on the issue of the notice in declaring the contract unconditional and had suffered damage in the sense that they had acquired not land with planning consent but the less valuable commodity of land with the chance of planning consent at some time in the future. Nevertheless, their claim failed, as they could not be regarded as bona fide purchasers of the land without notice of the circumstances in which the consent had been issued. Indeed, it was obvious that they were well aware that the resolution of 6 July did not amount to a grant of planning permission. The clerk could not be said to have made a representation to anyone-rather he had acceded to representations made to him by others. 95 It did not lie in the mouth of such persons to complain that he had relied on the truth of what they themselves had stated. Finally, it would be contrary to the public interest to allow someone who had secured the issue of a planning consent in such circumstances to pursue a claim for damages. If he were wrong in these 91 The precise basis of this claim was uncertain. Counsel had apparently advised that mandamus was not appropriate, but that there was possibly a claim under the Hedley Byrne principle. 92 (1981)42P.&C.R. 1. 93 (1979)39P.&C.R. 223. 94 O n 14th December 1976 the council resolved t o confirm the clerk's action: it was held that that rendered it authorised, but still could not have the effect of transforming into planning permission something which was not such. 95 This particular point, it is submitted, is not wholly convincing. Only the council or its representatives could provide an authoritative statement as to whether planning permission had been granted, and the issue of the notice must have amounted to a representation to that effect. In the circumstances, however, it was not reasonable or permissible for Tesco to rely upon that representation. This, broadly, is the purport of the other points made by Beldam J.
specifically mentioned in this part of the judgment, the references to "representations" and "reliance" are indicative that this was the nature of the claim." It thus involved a well-established duty-situation where the legal principles are reasonably clearly formulated. 1 It is difficult to see what advantage there could have been in referring to the policy/operational dichotomy, particularly if that were to have the effect of blurring the distinctions of legal principle between this category of case and other, quite different, categories of legal claim that might arise out of the planning process.
(c) The dichotomy held to be irrelevant
If the policy/operational dichotomy were truly of value in considering the liability of public authorities, it might be supposed that it could be utilised outside the precise context in which it was conceived, namely the tort of negligence. There would appear, however, to be little enthusiasm for so applying it.
In Hay don v. Kent County Council 2 it was held that it had no application to a claim for breach of statutory duty.
3 Furthermore, in Page Motors Ltd. v. Epsom and Ewell Borough Council 4 the Court of Appeal declined to apply it in a case of nuisance. The council was held liable for a nuisance caused by gypsies on its land: the council knew of the nuisance and was liable for not taking steps to end it under the principle of Sedleigh-Denfield v. O'Callaghan. 5 The council sought to rely on the policy/operational dichotomy, arguing that, as its approach to the problem of the gypsies was a matter of policy, it could not be held liable unless it was shown to have abused its discretion. This argument was rejected:
[T]his submission runs quite contrary to the established principle that a public body, whether a trading body or not, is not authorised to create a nuisance or otherwise to affect private rights unless compensation is provided. (and consequent issues concerning the operation of the limitation period), the standard of care to be expected and the allocation of responsibility as between the authority and others who may also have played a part in the causing of the harm. 10 Finally, it will be relevant to consider whether the plaintiff is seeking to impugn a conscious exercise of judgment by the defendant, or some unintended blunder or oversight on his part.
Nor>e of this, however, requires the creation of any special legal principle-it is all part and parcel of the traditional private law principles of negligence. Furthermore, the special principle devised by the House of Lords for such situations, which appeared at first sight to be an extremely blunt instrument, has acquired no greater indication of subtlety with the passage of time and the generation of case-law. The underlying thesis that the exercise by public authorities of statutory discretions is wont to raise issues which are incapable of judicial determination is contradicted by the cases. In any event, the policy/operational dichotomy has proved inadequate for the purpose of identifying the allegedly non-j usticiable cases at a preliminary stage, and unhelpful in dealing with them on the merits. It merely raises an extra dimension of confusion created by the need to determine what are policy and what are operational matters-an issue which as yet is illuminated only by a series of apparently inconsistent assertions and unconvincing assumptions. Within this confusion, there is a danger that genuinely relevant issues will be lost sight of.
It will be recalled that the policy/operational distinction was originally devised for the purpose of facilitating the interpretation of the Federal Tort Claims Act 1946. It has been suggested, however, that that task is not aided by the importation of the planning stage-operational stage standard. . . . Such a distinction is specious. It may be a makeweight in easy cases where of course it is not needed, but in difficult cases it proves to be another example of a distinction "so finespun and capricious as to be almost incapable of being held in the mind for adequate formulation." 11 It is submitted that the distinction in question is of no more assistance in the present context, and that therefore there is no value in further
